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CopyrightX CAT 2016 

PART I: True or False 

 

1. In US law, the principle that a copyright work need not be new is stated by Judge Learned Hand 

in the Sheldon case as follows: “Borrowed the work must indeed not be, for a plagiarist is not 

himself pro tanto an "author"; but if by some magic a man who had never known it were to 

compose a new Keats's Ode on a Grecian Urn, he would be an "author," and, if he copyrighted it, 

others might not copy that poem, though they might of course copy Keats's.” 

 

2. Suppose you read a poem and you like it. You memorise it and later write it down verbatim. 

Someone photocopies the piece of paper on which you wrote the poem. In this case, you have a 

copyright claim against the person who made the photocopy. 

 

3. The principle that when applying copyright law, the quality or artistic character of both the 

plaintiff's work and the defendant's work are irrelevant is stated by Justice Holmes in a US case 

as follows: "It would be a dangerous undertaking for persons trained only to the law to 

constitute themselves final judges of the worth of pictorial illustrations, outside of the narrowest 

and most obvious limits. At the one extreme, some works of genius would be sure to miss 

appreciation. Their very novelty would make them repulsive until the public had learned the new 

language in which their author spoke. It may be more than doubted, for instance, whether the 

etchings of Goya or the paintings of Manet would have been sure of protection when seen for 

the first time. At the other end, copyright would be denied to pictures which appealed to a public 

less educated than the judge." 

 

4. In 1991, US Supreme Court recognised the sweat of the brow theory in the following statement: 

“The sine qua non of copyright is originality. To qualify for copyright protection, a work must be 

original to the author. [...] Original, as the term is used in copyright, means only that the work 

was independently created by the author (as opposed to copied from other works), and that it 

possesses at least some minimal degree of creativity. To be sure, the requisite level of creativity 

is extremely low; even a slight amount will suffice.” 

 

5. Suppose there is only one set of words that accurately conveys a particular idea. In such a 

situation, the principle that ideas are unprotected and the principle that expression is protected, 

clash. The principle that prevails is that ideas are unprotected. So, anyone is free to use that 

uniquely appropriate set of words with impunity. 

 

6. In 1978, a US court allowed a copyright infringement claim on the basis of the scenes-a-faire 

doctrine by stating as follows: “these are incidents, characters or settings which are as a 

practical matter indispensable, or at least standard, in the treatment of a given topic. Attempted 

escapes, flights through the woods pursued by baying dogs, the sorrowful or happy singing of 

slaves, the atrocity of the buying and selling of human beings, and other miseries are all found in 

stories at least as old as Mrs. Stowe's.” 



Answered by:  Time allowed is 50 mins. Open book. No internet 
 

  Prepared by: VN – nzomo.victor@gmail.com 
 

 

7. Suppose I write and publish a cook book. A book with a collection of recipes containing only 

ingredients, quantities, ways of combining things, instructions and cooking times. You copy 

some of my recipes and include them in your own cook book. In this case you have not engaged 

in copyright infringement. 

 

8. Generally speaking, US Copyright law has extraterritorial application except in so-called “edge 

cases”. 

 

9. In terms of international copyright law, the TRIPS Agreement differs from the Berne Convention 

in three major respects namely mandatory enforcement, dispute resolution and the exclusion of 

Article 6bis. 

 

10. The basic idea of the "3-step test" in international copyright law is to guard against the 

limitation of the scope of copyright by granting exceptions or privileges to users covering uses 

which would otherwise infringe on copyright. As a result, the scope of this test in the Berne 

Convention is wider than the one in the TRIPS Agreement. 

 

11. Fairness theories of copyright argue that the law should be crafted to give authors what they 

deserve in other words the rights or rewards to which authors are morally entitled because they 

have worked hard or because they contributed importantly to our culture. Theories of this sort 

tend to be more common and influential in civil law countries. 

 

12. Personality theories of copyright argue that the law should be crafted to give people the rights 

or powers or protections they need in order to fully realise or enjoy personhood. These theories 

tend to be somewhat popular in civil law countries. 

 

13. Welfare theories of copyright contend that the law should prioritise stimuli for creativity in 

order to provide mechanisms for distributing creative works to consumers for the benefit of 

society as a whole. 

 

14. The scope of copyright protection for historians is limited in that anyone can freely borrow from 

historical research, theories, facts or ideas contained in the texts of historians. 

 

15. An example of non-literal copying is not a case where I create a computer program that works 

exactly like MS Word enabling me to compete with Microsoft but I wrote my own source code 

from scratch. 

 

16. The US Copyright Act does not have a definition of choreography but the US Copyright Office 

has published administrative guidelines defining choreography. 

 

17. In the US, the public performance right for sound recordings means that all radio stations, TV 

stations and large restaurants are required by law to pay record companies for the use of the 

latter's sound recordings. 
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18. "Hello" is a song written by Adele Adkins and Greg Kurstin, the song was released on 23rd 

October 2015 by Adele's record company, XL Recordings. Assume XL is also the music publisher 

of “Hello” and it is based in New York, USA. I am an artist in the US who wants to do a cover 

song of "Hello". Adele and XL are against my intended cover song because they are concerned 

that I might butcher “Hello”. Neither Adele nor XL can object to my making and distribution of 

the cover song so long as my record company pays a modest fee for a mechanical license which 

is set by the government.  

 

19. In the US, an author who composes a musical work and authorises the commercial distribution 

of one recording of the work still enjoys the moral right of integrity to prevent any other 

musicians from altering their creations by making and distributing covers, where these covers 

are different from what the original author had in mind. 

 

20. If I am the producer of an audio-visual work (eg. a TV commercial) and wish to include a portion 

of a musical work in my work advertising a US-based mobile operator, I am not required to 

obtain a synchronisation license from the owner of the sound recording embodying the musical 

work. 

 

21. A character described in a larger fictional work such as a novel or movie may enjoy copyright 

protection independent of the work in which he or she or it appears. 

 

22. Under the US Architectural Works Copyright Protection Act, architectural works meaning the 

designs of buildings are protected under copyright provided they pass the conceptual 

separability test. 

 

23. In US law, works of applied art and industrial design enjoy copyright protection as useful articles 

where design elements can be identified as reflecting the designers' artistic judgment exercised 

independently of functional influences. 

  

24. The welfare theories of copyright differ from the fairness theories in two distinct ways namely 

the latter is both prospective and collective whereas the former is both retrospective and 

individual. 

 

25. Compared with a lighthouse which is a public good, an apple is not non-rivalrous because its 

consumption by one person is inconsistent with consumption by another person. 

 

26. Public goods such as copyright works are special for two main reasons namely they tend to be 

socially beneficial and are generated at socially optimal levels. 

 

27. The public goods problem may be exacerbated in circumstances where creators of copyright 

works are risk-averse. 
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28. The public goods problem may not be mitigated in circumstances where creators of copyright 

works are able to rely upon technological protection measures. 

 

29. From a welfare or utilitarian theory perspective, if all poets write for passion and love and not 

for money then this could be a compelling reason to reduce copyright protection for poetry. 

 

30. The principal strategy for overcoming the public goods problem is through intellectual property 

law and copyright law in particular which creates legal reinforcement of self-help strategies. 

 

31. In the absence of copyright, a creator’s competition is suppressed therefore the consumer 

surplus is equivalent to the area between marginal cost and consumer willingness and ability to 

pay. 

 

32. According to welfare theorists, economic conditions created by the grant of a copyright result in 

deadweight loss which is regrettable but necessary in order to reap the benefits associated with 

monopoly profits and consumer surplus. 

 

33. I am US copyright owner of a documentary on Kenyan wildlife which is exclusively available for 

sale on DVD via my website hosted in the US. I have two target markets: (1) institutions; and (2) 

individuals. For markets (1) and (2), the purchase prices of a copy of my work are US$200 and 

$20 respectively. However for market (1), the price is inclusive of public performance rights. 

Under copyright law, it is easy to effectively enforce all of my rights against both markets 

thereby allowing me to engage in the above type of price discrimination. 

 

34. To qualify as an author, it is neither necessary nor sufficient that you have your hands on the 

instruments that create the work. If you direct the work of others sufficiently closely that it is 

your ideas that are being transposed into tangible form then you and not they are the author. 

 

  

35. According to the first sale doctrine in US law, if you buy an original painting from Amanda, a 

living American artist, you will automatically also own the copyright to it and may take a digital 

photograph of it and upload it to Facebook with the tag: “Look at this awesome painting I just 

bought!” 

 

36. One objective manifestation of the requisite intention for joint authorship is whether one of the 

contributor has a veto power. 

 

37. As a general rule, anything that you find on the Internet that is not labeled as copyrighted is in 

the public domain and may be used by anyone freely. 

 

38. A TV script can become a "work for hire" if it is commissioned and the independent contractor 

and the person commissioning it agree in writing that it shall be considered a work for hire. 
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39. Victor Nzomo created and distributed this CAT. Under US law, you can safely assume that this 

CAT is not copyrighted and you may make any use of it you like without being guilty of copyright 

infringement unless it carries a notice of copyright (such as (C) 2016 by Victor Nzomo). 

 

40. All other factors held constant, a work is not a work for hire if the duration of the relationship 

between the independent contractor and the person commissioning the work is 2 months and 

below. 

 

41. The application of the work-for-hire doctrine in the film and music industries differs because 

generally speaking music recorded by an independent contractor is not considered a work for 

hire. 

 

42. A person who uses copyrighted work in the innocent mistaken belief that it is not copyrighted 

cannot successfully be sued for copyright infringement. 

 

43. Creative Commons allows owners to opt-out of copyright thereby enlarging the public domain. 

 

44. In the US, the duration of a copyright work published in 1925 will last until 2020 if the work is 

duly renewed in 1953 accordance with the US Copyright Act. 

 

45. In the US, the duration of copyright in an unpublished book created by an author under an 

unknown alias in 2016 will last until 2116. 

 

46. In US copyright law, fragmented literal similarity is not similar to "follow-through" copying and 

that the plaintiff can prevail where the portion copied is covered under the doctrines of merger 

and scenes a faire. 

 

47. One way for a plaintiff to show copying, in the absence of proof of access, is to show that the 

unusual aspects of the plaintiff’s work are extremely similar to those in the defendant’s work. 

 

48. The Castlerock case involving the US television show "Seinfeld" is one example of how the 

derivative work right has been overshadowed by the reproduction right. 

 

49. Section 109 (a) of the US Copyright Act is widely known as the first sale doctrine which provides 

as follows: “Notwithstanding the provisions of section 106(3), the owner of a particular copy or 

phonorecord lawfully made under this title, or any person authorized by such owner, is entitled, 

without the authority of the copyright owner, to sell or otherwise dispose of the possession of 

that copy or phonorecord.” 

 

50. In 2012, the US Supreme Court stated that the entities that transmit performances to individuals 

in their capacities as owners or possessors engage in public performance under copyright law. 

 

 


