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REPUBLIC OF KENYA 

IN THE HIGH COURT OF KENYA AT NAIROBI 

COMMERCIAL & TAX DIVISION 

CIVIL SUIT NO. 146 OF 2011 

MOLOLINE SERVICES LIMITED………………….…………………..PLAINTIFF 

VERSUS 

MOLINE LIMITED  ………………………………………………..1ST DEFENDANT 

THE REGISTRAR OF TRADEMARKS ……………………….2ND DEFENDANT 

RULING 

 

 The Plaintiff/Applicants in the Notice of Motion dated 15th April 

2011, seek orders of the court, mainly to restrain the 2nd 

Defendant/Respondent from registering the trade name “Moline 

Limited” and/or issuing the 1st Defendant/Respondent with a 

certificate of registration of a trade mark in that name or any other 

name or names similar to the Applicants own trade mark/name 

(Mololine Services Ltd) pending the hearing of the suit herein. 

 They also pray for interlocutory orders restraining the 1st 

Defendant/Respondent from using the said trade name “MOLINE” 

and/or any  other name  similar to that  of the Applicant, including   
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using stickers, receipts or other printouts similar in colour, shape size, 

and style to those of the Applicants and from interfering with the 

Applicants’ business operations pending the hearing and 

determination of the suit.  Further the Applicants pray that the 2nd 

Defendant be compelled to discontinue the registration of the trade 

name “MOLINE” and expunge the same from his trade mark records 

if the same has already been registered.  A provision for costs is also 

sought. 

 The application is premised on 24 grounds set out in the body 

thereof and supported by the affidavit of Silas Jackson Njeru, a 

director of the Applicant, sworn on 15th April 2011.  According to the 

deponent, the Applicant was incorporated as a company on 9th May 

1995, although she had already established herself in the business of 

commuter transport under the name of “MOLOLINE” prior thereto.  

The business is said to involve commuter transportation, postal 

courier services and outdoor advertisement services, duly licenced to 

operate from various offices, strategically situated in major public 

vehicle termini with a head office in Nairobi. 

 As such the Applicant is the proprietor of a Service Mark No. 

KE/T/2005/057629   in   Class   39,   consisting   of   the   words  
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“MOLOLINE SERVICES LTD” and a logo depicting the devise of a bird, 

which was approved by the Registrar of Trademarks (2nd 

Defendant/Respondent) on 11th July 1995.  Under the said mark, the 

Applicant boasts of substantial reputation in the transport industry 

and is well known by its name “MOLOLINE”  as contained in several 

of its articles and encompassing distinctive features of colour, shape 

size and style of stickers and payment receipts, copies of which 

annexed to the supporting affidavit as annexture “MLS 5”. 

 The Applicant became aware of the 1st Respondent’s application 

to the 2nd Respondent for the registration of a Trade name “MOLINE” 

in Class 39 upon seeing the same gazetted in the 2nd Respondent’s 

journal on 28th February 2011 under reference 

KET/2010/0069757.  The advertisement is annexed to the 

Supporting Affidavit as annexturre “MSL 6”.  According to the 

Applicant, the two trademarks, “MOLOLINE SERVICES LTD” and 

“MOLINE” bear striking similarities in the marks themselves and in 

both the pronounciation of the names “MOLOLINE” and “MOLINE” 

and the visual appearance of the two names. 

  

  



 

  HCCC  146 of 2011 4 

 The Applicant contends that the 1st Respondent’s choice to 

register the said trade name in the same Trade Marks Class (No. 39) 

and the printing and use of receipts, stickers and other material in its 

Commuter Bus Operations in offices adjacent to the Applicant’s is 

calculated to mislead the Applicants’ customers and to pass off its 

services as those of the Applicant by making commuters believe that 

the 1st Respondent’s buses are the same as those of the Applicant.  

By virtue of the said actions by the 1st Defendant/Respondent the 

Applicant has submitted that it continues to suffer irreparable loss in 

monetary terms as well as in the form of erosion of goodwill, which 

loss cannot be compensated in damages.   

 In reply to the Application, the respondent filed a Replying 

Affidavit sworn by its director, John Chege Njoroge, on 27th April 

2011, in which he depones, mainly, on the prejudice which he thinks 

would accrue to the 1st Respondent if the orders sought herein were 

granted.  He expresses the view that the 1st Respondent’s business 

which involves 86 licenced commuter buses and 120 employees 

would grind to a halt if the use of the name “MOLINE” was injuncted 

for reasons that the Transport Licence Board Licences already issued  
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are non transferable.  He depones that the objection falls under the 

Trade Marks Act and that the registration of “MOLINE” stands 

stayed pending the determination of the objection lodged by the 

Applicant with the Registrar.  In his view, there are no similarities in 

the two names and the Applicant’s business is not in any way 

threatened by the Respondent’s actions.  He depones further that, 

had there been any confusion caused by the use of the word 

“MOLINE” in the 1st Respondent’s commuter services or other 

business, the Applicant would by now have closed shop. 

 Written submissions were filed and highlighted orally.  Counsel 

for the Applicant submitted that an equitable remedy against the 

infringement of the Applicant’s Trade Mark and exploitation of its 

goodwill by the use of the name “MOLINE” and passing off the 

services of the 1st Respondent as those of the Applicant is what is 

sought.  He submitted that the requirements of GIELLA –VS- 

CASMAN BROWN LTD [1973] E.A. 358, for the granting of 

injunctive orders have been fulfilled in that:- 

(i) There is reputation attached to the services 

 rendered by the Applicant 
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(ii) There is misrepresentation by the 1st Respondent to 

 the public creating a belief that the services of the 

 1st Respondent are those of the Applicant 

 

(iii) There is a real likelihood of damages accruing to 

 the Applicant by reason of  erroneous belief

 engendered by the misrepresentation. 

  

 To support the above propositions counsel for the Applicant has 

cited the persuasive authority of GROUP 4 SECURITIES LTD –VS- 

G4S SECURITY SERVICES LTD H.C.C.C. No. 218 of 2008, which 

followed the leading English authority of RECKITT & COLMAN 

PROPERTIES –VS- BORDEN [1990] 1 WLR 491, and submitted 

that; by registering its trade mark, the Applicant acquired, under 

Section 7(1) of the Trade Marks Act, exclusive use of the mark 

“MOLOLINE” against any person who, not being a proprietor of the 

mark, or a registered user thereof  

“uses a mark identical to or so nearly resembling it 

as to deceive or cause confusion in the course of 

trade or in connection with the provision of any 

services in respect of which it is registered.” 
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 Counsel also cited the case of PARKE DAVIS & CO. LTD –

VS- OPA PHARMACY LTD [1961] E.A. 556, where the court 

found that the drugs named  “Capsollin” and “Capsopa”, 

manufactured by the competing  and packaged in resembling 

packages bore identical syllables  and were, for those reasons,  so 

similar that there existed a real possibility of confusion.  An injunction 

was granted.  In the Applicant’s case, counsel submits that only the 

middle syllable “LO” has been removed from the Applicant’s name 

“MOLOLINE” otherwise there remains a glaring similarity.  Counsel 

asked the court to examine the pictures of the respective parties’ 

buses bearing their respective names in similar colours and placed at 

the same spaces and to find that a case for an injunction has been 

made out.  

 The 1st Respondent’s submissions are that no confusion or 

deception can be inferred from the Respondent’s use of the name 

“MOLINE”, even if the same derives from the word “MOLO” since the 

latter cannot be exclusively associated with the services rendered by 

the Applicant.  Moreover, the 1st Respondent states that the Applicant 

had notice of the Respondent’s trade mark “without demurrer.”  The 

Respondent  contends, therefore, that  the  threshold of  granting an  
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injunction cannot be presumed.  Relying on UNLIVER PLC –VS- 

BIDCO OIL INDUSTRIES, HCCC NO. 1447 OF 1999, counsel 

asked the court to find that there is no resemblance in the names 

“MOLOLINE” and “MOLINE” or the respective trade marks in issue 

and to dismiss the application with costs. 

 From the exhibits annexed to the parties’ respective affidavits, 

it is clear that the words “MOLOLINE” and “MOLINE” as appearing in 

the Applicant’s minibuses KBB 882 M and respondents KBM 807 C 

and KBK 425B highly resemble in material particulars.  Unlike in the 

case of UNLIVER PLC –VS- BIDCO OIL REFINERIES LTD 

(Supra) the said words and marks, their usage in the same locality 

and in the  same industry, providing the same service, namely, public 

commuter services, do have a high likelihood causing confusion 

among the members of the public, with a high probability of making 

them confuse the 1st Respondent’s minibuses with those of the 

Applicant, be deceived or made to believe that “MOLINE” buses 

belong to or are associated with “MOLOLINE SERVICES LTD”,  all to 

the detriment of the Respondent and its business.  

  

 



 

  HCCC  146 of 2011 9 

 By the registration of its trademark, the Applicant acquired a 

prima facie right of claim against any potential culprit in the 

infringement thereof.  Given the nature of the business involved, as 

demonstrated by the 1st Respondent’s evidence as to earnings, I am 

in no doubt that the Applicant stands to suffer irreparable loss not 

capable of compensation in damages.  The authorities cited do 

support its Notice of Motion.  Having no doubt that the requirements 

as to a prima facie case and irreparable loss have been met, I allow 

the application and grant the injunctive orders sought in terms of 

prayer 4 of the Notice of Motion.  The process of registering the 1st 

Respondent’s Trade Mark by the 2nd Respondent, which is said to 

have been suspended following the Applicant’s objection is also 

restrained until the hearing and determination of the suit.  

DATED, SIGNED and DELIVERED at NAIROBI this 16TH day of 

DECEMBER, 2011 

 

M. G. MUGO 

JUDGE 

In the presence of: 

Mr. Kirugi       For the Applicant 

 

Mr. Odhiambo      For the Respondent 


